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Arising out of Order-In-Original No 31/Ref/l/1 7-18 Dated: 19/04/2018
issued by: Assistant Commissioner-Central Excise (Div-V), Ahmedabad North,

T TdVerepel/TTaTe ohT I TaW el (Name & Address of the Appellant/Respondent)

M/s Adani Power (Mundra)
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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erritory outside India of on excisable material used in the manufacture of the

. goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepa'l or Bhutan, without

-payment of duty.
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Credit of any duty allowed to be utilized towards paym‘ent of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No,- EA-8 as
g of Central Excise (Appeals) Rules, 2001 within 3

specified under Rule,

months from the date on which the order sought to be appealed against is

communicated and shall be accompanied by two copies each of the OIO and
of TR-6 Challan

Order-In-Appeal. It should also be accompanied by a copy
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account. _
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees One Lac or less and Rs. 1000/- where the amount

~ involved is more than Rupees One Lac.
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Appeal to Customs,
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Excise & Service Tax Appellate Tribunal:-

Se=fy SeuTEe Yo AT, 1944 1 T 35-d1/355 B e
Under Section 35B/35E of CEA, 1944 an appeal lies toi-

quffsror FedwA o mﬁ%—w [l AT WA Yed, B
seurEs Qe T4 AT sy FaranRETeT &1 AR dYesenT
aﬁaﬁzﬁa.s.sm.%ﬁ.gm,aé%ﬁaﬁw :

The special bench of Customs,__:EYpise & Service Tax Appellate

Tribunal of West Block No: “R:K. :Puram, New Delhi in all

matters relating to classifi ] \ig!gatIOni'énd
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(b) To the West regional bench of Customs, Excise & Service Tax Appellate

Tribunal (CESTAT) at O-20, New Mental Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above.
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The appeal to the Appell'ate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst.. Registrar of branch of any nominate public sector

bank of the -place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompahied by a fee of Rs. 500/-
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In case of the order covers a number of order- in Original, fee for each OLG.
should be paid in the aforesaid manner not withstanding the fact that the one

appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.

100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the

adjoumment'authority shall beer a court fee stamp of Rs. 6.50 paise as
prescribed under scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules :
contended in Customs, Excise & Servic

Rules, 1982.
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F.No.: V2(18)91/North/Appeals/2018-19

ORDER IN APPEAL

M/s. Adani Power Ltd., Mundra Power Thermal Power Project,
Adani Power SEZ, Village: Tunda & Siracha, Mundra (hereinafter referred to
as ‘appellants’) have filed the present appeal against the Order-in-Original
number 31/Ref/1/17-18 dated 19.04.2018 (hereinafter referred to as
'impugned order’) passed by the Assistant Commissioner, CGST & CE,
Division-V, Ahmedabad-North (hereinafter referred to as ‘adjudicating

authority’).

2. The facts of the case, in brief, are that the appellants had filed a
refund claim of ¥ 14,51,300/- before the adjudicating authority. The said
refund was filed towards Central Excise duty paid for purchase of controller
assembly received in their SEZ unit for authorized and Operation &
Maintenance (O&M) of the power plant. The adjudicating authority, vide the
impugned order, rejected the entire claim stating that the appellants had not
submitted the required original documents, no procedure has been followed,
neither by the manufacturer/supplier and nor by the appellants as recipients
of the goods and lastly, the appellants are not entitled for any O&M benefits.

3. Being aggrieved with the impugned order the appellants filed the
present appeal before me. The appellants stated that the impugned order
has been issued ex-parte as they were not granted any opportunity of
personal hearing which is in complete violation of the principles of natural
justice. Regarding the issue of procurement of inputs without payment of
duty, they claimed that in terms of SEZ Act, 2005 and rules made there
under, the appellants were not required to pay any duty including
Customs/Central Excise duty on goods imported/procured in SEZ for carrying
out authorized operations. The appellants also demanded interest for delayed

payment of their refund.

4. Personal hearing in the matter was granted on 12.09.2018,
24/26.10.2018 and 19.11.2018. However, the appellants did not turn up to
avail the benefit of personal hearing. Meanwhile, this office received a letter

from the appellants requesting to decide the case on merit.

5 Meanwhile, the case was transferred to Call Book on 31.01.2019 in
want of certain clarification from the senior authorities. Now that the issue

has been clarified, I have ensured that the case is retrieved back, without

any delay, for the purpose of disposing it off.

6. 1 have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and other submissions made

by the appellants. As the appellants hpe;;\__f,:g__wc‘i‘enied the benefit of personal

7 08 T L .
y.on the\basis of merits.

>
v

hearing, I take up the case ex-parte pur:
fas



F.No.: V2(18)91/North/Appeals/2018-19

5 Regarding the issue that the appellants were not given any opportunity
to represent their case properly as per the principle of natural justice as no
opportunity of personal hearing was allotted; I consider that the adjudication
proceedings shall be conducted by observing principles of natural justice. The
principles of natural justice must be followed by the authorities at all levels in
all proceedings under the Act or Rules and the order passed in violation of
the principles of natural justice is liable to be set aside by Appellate
Authority. Natural justice is the essence of fair adjudication, deeply rooted in
tradition and conscience, to be ranked as fundamental. The purpose of
following the principles of natural justice is the prevention of miscarriage of
justice. Natural justice has certain cardinal principles, which must be followed
in every proceeding. Judicial and quasi-judicial authorities should exercise
their powers fairly, reasonably and impartially in a just manner and they
should not decide a matter on the basis of an enquiry unknown to the party,
but should decide on the basis of material and evidence on record. Their
decisions should not be biased, arbitrary or based on mere conjectures and
surmises. The first and foremost principle is what is commonly known as audi
alteram partem rule. It says that no one should be condemned unheard. The
orders passed by the authorities should give reason for arriving at any
conclusion showing proper application of mind. Violation of either of them
could in the given facts and circumstances of the case, vitiate the order itself.
The Supreme Court in the case of S.N. Mukherjee vs Union of India [(1990) 4
SCC 594], while referring to the practice adopted and insistence placed by
the Courts in United States, emphasized the importance of recording of
reasons for decisions by the administrative authorities and tribunals. It said
“administrative process will best be vindicated by clarity in its exercise”. The
Hon’ble Supreme Court has further elaborated the legal position in the case
of Siemens Engineering and Manufacturing Co. of India Ltd. v. Union of India
and Anr. [AIR 1976 SC 1785], as under;

bl If courts of law are to be replaced by administrative
authorities and tribunals, as indeed, in some kinds of cases, with
the proliferation of Administrative Law, they may have to be so
replaced, it is essential that administrative authorities and
tribunals should accord fair and proper hearing to the persons
sought to be affected by their orders and give sufficiently clear
and explicit reasons in support of the orders made by them.
Then alone administrative authorities and tribunals exercising
quasi-judicial function will be able to justify their existence and
carry credibility with the people by inspiring confidence in the
adjudicatory process. Therﬁler ui{fr reasons to be given in

support of an order is, likethep
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quasi-judicial process and this rule must be observed in its
proper spirit and mere pretence of compliance with it would not

”

satisfy the requirement of law. ...”.

The adjudicating authority should, therefore, bear in mind that no material
should be relied in the adjudication order to support a finding against the
interests of the party unless the party has been given an opportunity to rebut
that material. Whenever an order is struck down as invalid being in violation
of principles of natural justice, there is no final decision of the case and fresh
proceedings are left upon. All that is done is to vacate the order assailed by
virtue of its inherent defect, but the proceedings are not terminated.
Therefore, I believe that the case needs to be remanded back so as to enable

the appellants to get proper justice under the principles of natural justice.

8. Regarding the issue of non-following of proper procedure either by the
supplier of the goods or by the appellants, I find that thé appellants have
stated that they were not required to file ARE-1 as the goods were exempted.
In paragraph 27 of their grounds of appeal, the appellants have claimed that
in a case where the goods are brought in to the SEZ without claiming any
upfront exemption at the time when they are brought into the SEZ, there is
no requirement of filing ARE-1 or Bill of Export. I find that the adjudicating is
mute about the said issue. In paragraph 6 and 7 of the impugned order, the
adjudicating authority has quoted Rule 30 of the SEZ Rules, 2006 and
concluded that the appellants had not followed the procedure. But how the
adjudicating authority has jumped to this conclusion is not discussed in the
impugned order. Thus, looking to the above, I very strongly feel that the
impugned order is quite incomplete and a non-speaking one and therefore,
the case Is required to be remanded back for fresh verification and proper

discussion on the part of the adjudicating authority.

9, Now comes the fihal issue, i.e., the appellants were not entitled for any
O&M benefits. Once again, I find that the adjudicating authority has wrapped
up the case by just alleging the same. He should understand it very clearly
that when he has tabled some allegation, onus lies on him to prove himself
correct. Mere allegation without any supporting evidence and discussion is
utter fruitless and converts the impugned order into a non-speaking order. In
view of the above, once again, I feel that the case needs to be remanded

back for want of a proper speaking order.

10. In light of the above discussion, I remand back the matter to the
present adjudicating authority to decide the case afresh following the principle
of natural justice and issue a speaking order as per the discussion above. The

appeal filed by the appellants stands disposed off on the above terms.
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11. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX (Appeals),

AHMEDABAD.
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. SUPERINTENDENT,

CENTRAL TAX (APPEALS),
AHMEDABAD.

To,

M/s. Adani Power Ltd.,

Adani House, Nr. Mithakhali Six Roads,
Navrangpura,

Ahmedabad-380 009.

. Copy to:
e 1. The Chief Commissioner, Central Tax, Ahmedabad zone.

The Commissioner, Central Tax, Ahmedabad (North).
The Assistant Commissioner, CGST, Div-V, Ahmedabad (North).

ESEERIEN

The Asstt. Commissioner, Central Tax, Systems, Ahmedabad (North).

\_5: Guard File.
6. P.A. File.
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